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SUPREME COURT OF APPEALS OF VIRGINIA. 



Jackson v. Hewlett at al. 
March 13, 1913. 
[77 S. E. 518.] 

1. Wills (§ 297*)— Lost Will— Destruction— Intention— Declara- 
tions — Evidence. — Where, in a suit to establish a lost will, the fact 
of its execution, contents, and existence in testator's possession un- 
til between one and two months before his death was established by- 
other direct evidence, declarations of testator ranging from a few 
years prior to the making of the will and to within about two weeks 
of his death, after which he was bedridden, and mentally and phys- 
ically unable to act or comprehend, showing his intention to leave 
his property in accordance with the will for the benefit of an ille- 
gitimate daughter who had continued to live with and care for him, 
were admissible to rebut the presumption arising from inability to 
find 'the will after testator's death that he destroyed the same animo 
revocandi. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §§ 690-696; Dec. 
Dig. § 297.*] 

2. Evidence (§ 123*)— Wills (§ 297*)— Res Gestae— Declarations 
of Testator. — In a suit to establish a lost will, evidence of declara* 
tions by testator showing an intent' m to dispose of his. property 
according to the provisions of the al' -'ged will was not objectionable 
as not within the res gestae rule, nor could such declarations be 
limited to any given period of time. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 351-368; 
Dec. Dig. § 123;* Wills. Cent. Dig. §§ 690-696; Dec. Dig. § 297.*] 

3. Wills (§ 306*)— Lost Will— Proof— Evidence.— Evidence held 
to establish that testator had not destroyed his will with revocatory 
intent, but that the will was legally in existence at the time of his 
death, and was therefore entitled to probate as a lost will, though 
not produced. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 732, 733; 
Dec. Dig. § 306.*] 

Appeal from Chancery Court of Richmond. 

Suit by G. Carlton Jackson and R. T. Hill, as curators of the 
estate of William B. Williams, deceased, against Margaret 
Hewlett and others. From a decree denying probate of the will 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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and awarding the estate to Mary P. Brown, Gertrude Jackson 
appeals. Remanded, with directions. 

Lightfoot & Tucker, of Richmond, for appellant. 
Hill Carter, Sol Cutchins, Robt. H. Talley, and C. W. Throck- 
morton, all of Richmond, for appellees. 

Harrison, J. This suit was brought in the chancery court of 
the city of Richmond by the curators of the estate of William B. 
Williams, deceased, to the end that the court might adjudicate 
and determine the persons entitled to such estate and their re- 
spective rights therein. 

The record shows that William B. Williams, who was ad- 
vanced in years, died at his home in the city of Richmond on 
the 7th day of April, 1909, possessed of real and personal prop- 
erty which was appraised at $23,830.28, leaving surviving him a 
daughter, Mary P. Brown, who was born in lawful wedlock, one 
illegitimate daughter, Gertrude Jackson, the appellant, and cer- 
tain collateral kin. It appears that the deceased was an illiterate 
colored man, being able only to sign his name, who acquired his 
estate, for the most part, as a huckster in the market at Rich- 
mond. No will of the deceased was found, and a number of 
persons asserted themselves as his heirs and claimed the estate. 
Gertrude Jackson, the appellant, claimed that her father 
had made and executed a will, which he believed to be in ex- 
istence at the time of his death, under which she was the chief 
beneficiary, that said will had not been destroyed by her father 
during his lifetime for the purpose of its revocation, but that it 
was in legal existence at the time of his death, and that, if it was 
not found, it was. mislaid or misplaced, and thaf she was en- 
titled to set it up as a lost will, and to have and enjoy the bene- 
fits thereof. 

The chancery court entered a final decree holding that Mary 
P. Brown was the only heir and distributee of the decedent, who 
had died intestate and unmarried, and that as such sole heir she 
was entitled to the whole of his estate. From that decree Ger- 
trude Jackson, by her guardian ad litem, has taken this appeal. 

The record shows that the daughter, Mary P. Brown, married 
and left her father's house about 17 years before his death, and 
that he saw very little of her after that. It further appears that 
the appellant, Gertrude Jackson, who was about 16 years old at 
the time of her father's death, was an almost constant com- 
panion, certainly with him much of her time, especially aiding 
him in the conduct of his business as a huckster, that her father's 
affection for her was very marked, and that she was an efficient 
and trusted help in his business affairs. 

[1] The record shows beyond controversy — indeed, it is not 
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denied — that in November, 1906, William B. Williams did make 
and duly execute his last will and testament. This will was pre- 
pared by a skilled and well-known lawyer, who, after it was 
executed, delivered it into the possession of the testator. The 
provisions of this will are in strict accord and consistent with all 
of his previous statements and declarations as to the disposition 
he intended to make of his estate, and are so clearly established 
that they are not denied. The will gives the bulk of his estate 
to the appellant, and a few minor devises to others, including 
his daughter Mary P. Brown. So far as the record discloses, 
this will remained, after its delivery, continuously in the posses- 
sion of the testator. It is shown to have been kept by him with 
other papers in an unlocked bureau drawer in his room, to which 
any one in the room had easy access. Between one and two 
months before his death, the sealed envelope, indorsed "William 
B. Williams' will," was seen in this same drawer, and a very 
short while afterwards the deceased was confined to his bed for 
the last time, though he had been able to walk about his room 
previously thereto. During the last days of his illness a num- 
ber of his relatives, including Mary P. Brown, were back and 
forth in his room. The night of the day her father died the ap- 
pellant examined the drawer where she knew the will was kept 
for the purpose of getting it, and found that it was not there. 

In opposition to the establishment of this will, conceded as to 
its execution and contents, there is invoked the well-established 
presumption of law that a will, known to have been executed, 
and the contents of which are prove , last traced to the posses- 
sion of the testator and not found upon search at his death, is 
presumed to have been destroyed by him with the purpose to re- 
voke it. It is, however, well recognized that this presumption is 
not always as a matter of course conclusive, but that it may be 
rebutted by competent evidence leading to the conclusion that 
the testator did not destroy the will with the intention of revok- 
ing it. 

To rebut the presumption relied on by the appellees, the ap- 
pellant introduced certain declarations made by the testator 
anterior to the making of the will, coincident with its prepara- 
tion and execution, and subsequent to its execution. These 
declarations range from a period beginning a few years prior to 
the making of the will and up to within about two weeks of his 
death. They show the state of mind of Williams, as to the ap- 
pellant, and his determined purpose to provide liberally for her, 
and his state of mind as to his other relatives and his desire that 
they should not have his estate at his death. Declarations of 
the same character were made to his counsel and others during 
a period of several days when his will was being prepared, and 
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the declared purpose of previous years is in perfect accord with 
the terms and provisions of the will as finally prepared and 
executed. The same declared purpose as to the disposition he 
intended to make and had made of his estate continued from the 
time of the actual execution of his will practically to the time 
when he took his bed for the last time. The sealed envelope 
indorsed, "William B. Williams' will," was seen in his drawer 
from one to two months before his death. It was three weeks 
after this that he stated to his pastor that he had made his will, 
and left what he had to those he wanted to have it. The last 
two weeks of his life he was bedridden, and mentally and 
physically unable to act or comprehend, so that there was a very 
brief interval of only a few days between his last declaration 
that he had made his will and left what he had to those he 
wanted to have it, and two weeks before his death, when he be- 
came physically and mentally helpless. 

The declarations of the testator establish a continued and un- 
changed purpose as to the disposition he desired to make of his 
estate from long prior thereto up to within a few days of his 
mental and physical helplessness, and negative the suggestion 
that he had destroyed his will animo revocandi. These declara- 
tions also show that a few days before he became helpless he be- 
lieved that the will which carried out his long cherished purpose 
was in existence, and would be effectual at his death. They also 
show his reasons for disposing of his property as he did, which 
were all-sufficient to him, and they show that his mental attitude 
toward his relatives as well as toward his property was exactly 
the same, practically, when he died that it had continuously 
been for some years prior to his death. 

It is insisted that this evidence, embracing these declarations 
of the testator, was admissible to show that he did not know- 
ingly and deliberately revoke his will, as leading the court to the 
conclusion that he did not do that which, in the absence of evi- 
dence to the contrary, he is presumed to have done, and that it 
was proper evidence, according to its weight, to rebut that pre- 
sumption. 

It is to be borne in mind that these declarations of the testa- 
tor were not introduced for the purpose of proving the will, its 
due execution, or its contents. These things had been otherwise 
shown, and were not denied^ They were introduced as evidence 
showing a strong an,d unvarying adherence by the testator to his 
purposes with respect to the disposition of his estate, which had 
obtained for years prior to his death, both as to the beneficiaries 
thereunder, and as to those omitted therefrom, and for the pur- 
pose of rebutting the presumption that this testator deliberately 
destroyed, with intent to revoke, a will he had so carefully pre- 
pared, and to which he had so firmly adhered. 
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To the admission of the evidence comprised in these declara- 
tions of the testator, those who contended that the deceased had 
died intestate objected on the ground that they came within the 
rule excluding hearsay evidence as to the declarations of the 
testator, and were therefore inadmissible. The court sustained 
these exceptions, and held that the other evidence in the case 
was not sufficient to rebut the presumption that the will had 
been revoked. This brings us to the crucial question in this 
case on appeal, which is whether or not, under the facts and cir- 
cumstances of this case, this evidence is admissible, and should 
have been considered by the court in determining whether or 
not the presumption of revocation had been rebutted. 

The admissibility of such declarations as those under con- 
sideration in the case of a missing will where the cause of its 
disappearance is unknown, as evidence of the testator's state of 
mind, for the purpose of overcoming the presumption of revo- 
cation, has never been decided by this court. 

Those opposing the introduction of such evidence rely on two 
Virginia cases : Shacklett v. Roller, 97 Va. 639, 34 S. E. 492. 
and Wallen v. Wallen, 107 Va. 131. 57 S. E. 596. Both of these 
cases involve premises wholly different from those in the case at 
bar. Shacklett v. Roller was not a case of a missing will, un- 
accounted for, but of a will which was admitted to have been de- 
stroyed by the testator, and the question was as to the sanity or 
insanity of the testator at the time he destroyed it. The court 
never intended, in that case, to include within the language relied 
on a case like this, where the destruction of the will is a presumed 
destruction, as contrasted with a known destruction as was the 
case there. In the Shacklett case the whole matter at issue was 
the sanity or insanity of the testator when he himself destroyed 
his will. There was a conflict of evidence as to when the testa- 
tor was insane, upon consideration of which the court held that 
the complainants had failed to show that the testator was men- 
tally incompetent to revoke. It is clear that Shacklett v. Roller 
is no guide to the solution of the question now before us. 

The case of Wallen v. Wallen, supra, does not deal with the 
question presented in the case at bar, and is not helpful in its 
consideration. There the court was dealing with questions of tes- 
tamentary capacity and undue influence, and held that, upon such 
issues, the "declarations of the testator, not made contemporane- 
ously with the execution of his will, were relevant evidence to 
show his feelings and affections towards the natural objects of 
his bounty, his mental condition as reflecting upon his testamen- 
tary capacity, but were not admissible to establish the substan- 
tive fact of undue influence." 

The research of learned 'counsel in their exhaustive citation of 
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authority for and against the admissibility of the controverted 
evidence in this case shows that there is some conflict of opinion 
on the subject. A careful consideration of these citations has, 
however, satisfied us that the weight of authority, and the better 
reason, both in England and America, is decidedly in favor of 
the view that, under the facts and circumstances of the case at 
bar, the excluded evidence was admissible to rebut the presump- 
tion that the will had been revoked. Davis v. Davis (1824) 2 
Addams, 223; Saunders v. Saunders (1848) 6 Notes of Cases, 
518; Patten v. Paulton (1858) 1 Swab & Tristram 55, 4 Jurist 
(N. S.) 341; Whitley ^..King (1865) 10 Jurist (N. S.) pt. 1, 
1079; Finch v. Finch (1867) 1 Probate & Div. (L, R.) 154; Re 
Johnson's Will (1874) 40 Conn. 587; In re Page (1886) 118 111. 
576, 8 N. E. 852, 59 Am. Rep. 395; Foster's Appeal (1878) 87 
Pa. 67, 30 Am. Rep. 340; Scoggins v. Turner (1887) 98 N. C. 
135, 33 S. E. 719; Re Gardner's Estate (1894) 164 Pa. 420, 30 
Atl. 300; Gavitt v. Moulton (1903) 119 Wis. 35, 96 N. W. 395; 
Appeal of Spencer (1905) 77 Conn. 638, 60 Atl. 289. 

Other cases might be cited to the same effect, but the forego- 
ing are deemed sufficient to show how extended and reliable is 
the opirjion that the rejected evidence in the case at bar was ad- 
missible, under the circumstances, to rebut the presumption that 
the testator had revoked his will. It is difficult to see how in a 
case like this the presumption of revocation could be overcome 
except by evidence such as that relied upon. It is impossible 
for the beneficiaries under the will to say what became of it. 
They can only assert that, whatever may have happened to it, 
the testator did not revoke it, and that the will was made, duly 
executed, and its contents clearly shown is conceded. There is 
not a scintilla of evidence that it was revoked, nor is there a 
cause suggested for revoking it. There is nothing to prevent its 
admission to probate as established except the presumption of 
revocation arising from the fact that it was last traced to the 
testator's possession and not found after search at his death. It 
must be generally the case, in such a status, that the best evidence, 
if not the only evidence, that can be adduced to rebut the pre- 
sumption of revocation is that the testator's mind for many 
years contemplated a certain disposition of his property; that, 
when he disposed of that property by will, his mental attitude 
was precisely the same that it had been during those previous 
years ; and that after he made such disposition his mind remained 
in the same state practically until his death, supplemented by the 
consistency of his mental attitude towards his various relatives. 
These are held to be proper facts and circumstances to be con- 
sidered as against the presumption that, such mental attitude 
and state of mind had changed. It would seem that the question 
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as to whether there had been a change of mind could not be better 
determined than by the acts and declarations of the person whose 
mind is to be judged. 

[2] Nor can such evidence be confined to a given period of 
time. It has nothing to do with the res gestae, for there is no 
res gestae involved in this case. Evidence of his original pur- 
poses and the mental attitude on which they were founded, of 
the conditions out of which that mental attitude arose, of the 
consummation of that purpose in the will itself, of the continu- 
ance of the conditions which produced the original mental atti- 
tude, all these bear on and relate to the continuance of that atti- 
tude, which is referred to in the English cases of Saunders v. 
Saunders, Patten v. Paulton, and others, supra, as "adherence." 

Counsel for those opposipg the will rely largely upon a number 
of New York cases. These cases rest upon a statute of New 
York which provides that "the plaintiff is not entitled to a 
judgment establishing a lost or destroyed will, as prescribed in 
this article, unless the will was in existence at the time of the 
testator's death, or was fraudulently destroyed in his lifetime; 
and its provisions are clearly and distinctly proved by at least 
two credible witnesses, a correct copy or draft being equivalent 
to one witness." N. Y. Civil Code Procedure (6th Ed.) § 1865. 

The case of Reiffeld's Will, 36 Misc. Rep. 472, 73 N. Y. Supp. 
808, illustrates how rigidly these stringent statutory provisions 
are enforced. In that case the execution and contents were ad- 
mitted. The delivery of the will by the testator to a confidential 
friend for safekeeping was admitted. It was admitted that while 
in the possession of that friend it was destroyed in a fire which 
burnt the contents of his place of business. It was admitted 
that the testator was never apprised of the destruction of his will, 
being off on a trip at the time, and that while on this trip he died. 
In strict conformity to the language of the statute, citing sec- 
tion 1865, supra, the court held that the will could not be ad- 
mitted to probate, because not in existence at the testator's death, 
and not fraudulently but accidentally destroyed in his lifetime. 
Cases resting upon this statute cannot be authority in a state 
where there is no statutory provision regulating the subject. 

The appellees rely with apparent confidence upon the case of 
Throckmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 
663. The discussion in that case and the language used undoubt- 
edly tend strongly to sustain the contention of the appellees, and, 
if the question involved had been the same as that in the case at 
bar, it would have been persuasive authority. In that case the 
alleged will was in existence, and the question was whether or 
not it was a forged document ; the court holding that the lower 
court erred in admitting evidence upon the issue of forgery. The 
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facts involved do not make this a case in point for those who op- 
pose the establishment of the will in the case now before this 
court. As already stated, the language of the court in discussing 
the admissibility of the testator's declarations seems to have a 
general application, but, if it was intended to be applied generally 
and to a case involving totally different facts, it is obiter, and 
therefore not binding authority. In the Throckmorton Case 
Justices White, Harlan, and McKenna dissented as to all that 
portion of the opinion involving the discussion of the admissi- 
bility of testator's declarations. 

In the case of Ewing v. Mclntyre, 141 Mich. 506, 104 N. W. 
787, the court refused to follow the Throckmorton Case, and ad- 
hered to the English doctrine as the established law in that 
state. 

Mr. Wigmore, in his valuable work on Evidence, in note 2 to 
section 1736, criticises the Throckmorton Case, saying that it 
makes the surprising statement that "the weight of authority so 
agrees," and adds that "the opinion hopelessly ignores the vari- 
ous distinct kinds of testamentary declarations." 

A review of all of the cases cited by appellees shows that most 
of them deal with issues involving fraud, undue influence, 
forgery, and insanity, and therefore shed little light on the class 
of cases to which the one at bar belongs, where the issue involves 
the unaccounted for disappearance of a will which is conceded 
to have been executed, and the contents of which were also es- 
tablished. 

The leading English case involving the question raised by. this 
arneal is that of Sugden v. Lord St. Leonards, 34 L. T. (N. S.) 
372. It was the case of a missing will, the absence of which was 
unaccounted for, and the question of the admissibility of evi- 
dence of the testator's declarations to rebut the presumption of 
revocation arising from failure to find the will upon search is 
discussed at length, the court holding the declarations admissible. 
In discussing the admissibility of such evidence, Jessel, M. R., 
says : 

"But that goes only to the question of the weight to be at- 
tributed to the evidence when admitted. It does not go to the 
question of admitting the evidence itself, and I must say it ap- 
pears to me that, having regard to the reasons and prin- 
ciples which have induced the tribunals of this country to 
admit exceptions in the other cases to which I have referred, we 
should be equally justified and equally bound to admit it in this 
case. When I say equally, perhaps I state the case a little too 
low, because if there is any case in the world in which it is in- 
cumbent upon a tribunal not to grant a. premium for fraud or 
wrong, not to hold out to the world that any man who is able to get 
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hold of the will of a testator which may disappoint him of his 
expectations, just or unjust, if he once destroys it, shall be able 
to acquire the property, either for himself or for those whom he 
wishes to benefit — I say, if ever there was such a case, it is the 
case of a lost will. The court should be anxious not narrowly to 
restrict the rules of evidence which were made for the purpose 
of furthering truth and justice, but, guided by those great prin- 
ciples which have guided other tribunals in other countries in ad' 
mitting this kind of evidence generally, to admit it at all events in 
the special case which we have under consideration. 

"I therefore entirely concur in the Lord Chief Justice's con- 
clusion that this evidence is admissible, not only as regards that 
portion of it which is anterior to the execution of the will, but 
also as regards that portion of it which is posterior to its execu- 
tion. As regards that portion of it anterior to the execution, it 
has been admitted, where it has been admitted at all, on a some- 
what difficult ground. It was not strictly evidence of the con- 
tents of the instrument. It is simply evidence of the intention of 
the person who afterwards executes the instrument. It is simply 
evidence of probability — no doubt of a high degree of probability 
in some cases, and of a low degree in others. The cogency of the 
evidence depends very much on the nearness in point of time of 
the declaration of intention to the period of the execution of the 
instrument." 

The case of Davis v. Davis, supra, is an earlier English case, 
but frequently cited, in which Sir John Nicholl says: "All his 
declarations to the Burtons and others are fully confirmatory of 
his alleged intentions to give the residue of his property to Mrs. 
Davis. * * * But the instrument is not found upon the death 
of the testator; and, as it was left in his possession, the legal 
presumption is that he himself destroyed it animo revocandi. This 
presumption, however, may be repelled by evidence, nor does it 
require evidence amounting to a positive certainty, but only 
such as reasonably produces moral conviction. 

"The whole conduct of the deceased, and his declarations 
down to the very evening of his death, render it most highly im- 
probable that he should have revoked this codicil." The opinion 
then proceeds to detail the facts and circumstances as to the 
custody of his papers by the deceased, and other circumstances, 
and concludes : "Upon the whole I feel morally convinced by the 
evidence produced that * * * it was not revoked by himself." 

The other cases cited, supra, both English and American, are 
in harmony with the two English cases from which we have 
quoted, and we deem it unnecessary to prolong this opinion by 
quotations from each of them. 

In Rood on Wills, § 357, it is said : "The presumption of 
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revocation from failure to find the will, or from finding it 
mutilated, is never conclusive, and exists only in the absence of 
evidence to the contrary. All the circumstances of the case may 
overcome it, though there may not be any one circumstance suf- 
ficient in itself to do so. It may be disproved in most states by 
showing inconsistent declarations of the testator, though not 
part of the res gestae ; and it may be confirmed by showing other 
declarations indicating that the will was revoked." 

To this section many cases are cited from England and 
America. 

In Page on Wills, § 443, it is said: "The declarations of tes- 
tator are held to be admissible in evidence, both to rebut the pre- 
sumption of revocation which arises from the disappearance of 
a will which was in testator's custody, and to strengthen such 
presumption. Thus the declarations of testatrix, made within 
three days of her death, that her will was still in existence, and 
that the notary with whom she had originally left it, still had it, 
were held sufficient to rebut any presumption of revocation aris- 
ing from the fact that the will could not be found, and that the 
notary testified that he did not have the will, and believed that 
testatrix had it last." 

In § 445 the same author says : "Evidence of the testator's 
character is admissible, in so far as it shows his tenacity of pur- 
post, and thereby the probability of his revoking his will. So, 
in evidence of testator's feelings towards those who would take 
if he were to die intestate. So evidence of the conduct, charac- 
ter, and interest of those who were about testator, and had op- 
portunity to destroy his will, is admissible as bearing upon the 
question whether testator destroyed his will or some one else.'' 

In Greenleaf on Evidence (16th Ed.) § 162e (1), p. 260, it is 
said: "* * * (b) But it is possible to admit them without 
breaking into the hearsay rule. It may be said that the testator's 
declarations are evidence of his state of mind — i. e., his belief — 
either as indirect evidence, or as assertions admissible under the 
present exception, and that then, by a second step, his belief is 
circumstantial evidence retrospectively of his having done, or not 
done the act in question; e. g., his belief that he destroyed a will 
is evidence that he did destroy it. This mode of treating the 
statements was adopted by Mr. J. Hannen in Keen v. Keen, and 
later in Sugden v. Lord St. Leonards; and has apparently also 
been the foundation of a number of American cases admitting 
such statements." 

In Thornton on Lost Wills, § 58, it is said: "All the cases, 
however, hold that the presumption of revocation may be re- 
butted. It will thus be seen that this presumption is only a prima 
facie one. It may be rebutted aside from declarations of testator 
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by circumstances showing an intention not to. revoke the will." 

In § 59 it is said: "From the quotation just made it will be 
observed that the declarations of the testator, showing that no 
revocation has taken place, are admissible to rebut the presump- 
tion. * * * Thus the declarations of unchanged affection for 
the devisees, and unchanged intentions, have much weight and 
tendency to overthrow the presumption, even though made at 
any time between the time of the execution of the will and his 
death, but the later they are, the more potent." 

In § 83 the same author says : "The relationship of the testa- 
tor to the alleged devisees or legatees, their ages and circum- 
stances, his affections, evidenced by expressions and acts, for 
them, may be given in evidence, as tending to show the prob- 
ability of the disposition be made of his property, if that prob- 
ability corresponds with the alleged contents of the will. So, no 
doubt, his dislike of a legatee might be shown to contradict his 
claim that the will was in his favor as alleged." 

Inasmuch as the crucial question involved on this appeal is 
one of first impression in this state, we have gone very fully into 
a careful consideration of the authorities in other jurisdictions, 
and are satisfied, both upon reason and authority, that the evi- 
dence which was excluded in the case at bar was admissible as 
tending to rebut the presumption arising from the absence of the 
will that th* testator had destroyed it animo revocandi. 

[3] We are further of opinion from all the facts and cir- 
cumstances shown of record, including those shown by the evi- 
dence which was improperly excluded, that they are abundantly 
sufficient to support the conclusion that William B. Williams did 
not destroy his will with revocatory intent, but 'that said will was 
legally in existence at the time of his death, and that it must be 
established, and the estate passing thereunder disposed of in ac- 
cordance with its proven provisions as shown of record. 

The decrees appealed from must therefore be reversed, and the 
cause remanded for further proceedings in accordance with the 
views expressed in this opinion. 

Reversed. 

Note. 

Lost Wills — Admissibility of Declarations of Testator to Rebut 
Presumption of Revocation. — This case is one of peculiar interest, 
being one of first impression in Virginia our court never haying 
before decided the question of the admissibility of declarations 
of a testator to rebut the presumption of revocation arising in the 
case of a missing will last known to have been in the possession of 
the testator, where the cause of its disappearance is unknown. 

Presumption of Revocation. — It is a well-established presumption 
of law that a will known to have been duly executed and the con- 
tents of which are proven, the possession of which is last traced to 
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the testator, but which can not be found after his death, is pre- 
sumed to have been destroyed by the testator with the purpose of 
revoking same. This principle of law has been universally accepted 
and applied in both the English and American cases and needs no 
discussion. 

It is equally well settled that this presumption is not necessarily 
conclusive and may be rebutted by competent evidence. This evi- 
dence may be either direct or circumstantial. It may be shown that 
the testator had no opportunity to revoke and that the will was nec- 
essarily destroyed after his death. Behrens v. Behrens, 47 O. St. 
323, 25 N. E. 209. 

While it is -true that the mere fact that the contestant had the 
opportunity to destroy a will would not of itself overcome the pre- 
sumption of revocation arising from the failure to find a will last 
known to have been in the possession of the testator, still it is a 
circumstance to be considered with other proof. Schouler in his 
work on Wills (2d Ed.), § 402, states the rule as follows; "If a 
will last traced to the testator's custody can not be found at his 
death, the presumption that he destroyed it for the purpose of rev- 
ocation outweighs the probability of its fraudulent and criminal 
destruction by another when unsupported by any evidence except 
that of opportunity, though this latter circumstance is always worthy 
of consideration- with other proof." See, also, Gavitt v. Moulton, 
119 Wis. 35, 96 N. W. 395, 400; Bauskett v. Keitt, 22 S. C. 187; Coll- 
yer v. Collyer, 110 "N. Y. 481, 18 N. E. 110. 

Where it was shown that the will was last known to have been 
in the possession of the testator and that he was very careless 
with his papers and that his wife, from whom he was estranged and 
who had been disowned by him in his will, was present and had 
access to his papers during several days prior to his death, and at 
which time he was unconscious.; and she refused to surrender pos- 
session of any of his papers after his death until compelled by the 
court to do so, it was held sufficient to rebut the prima facie pre- 
sumption of revocation arising from the loss of the will last known 
to have been in the possession of the testator. Gavitt v.. Moulton, 
119 Wis. 35, 96 N. W. 395. 

Admissibility of Declarations of Testator to. Rebut Presumption of 
Revocation. — We come now to the crucial point in this case, and 
the one on which the authorities are not agreed. There is no ques- 
tion of the' admissibility of the declarations of a testator where they 
form part of the res gestae. His declarations when executing his 
wili made in the presence of subscribing witnesses or others pres- 
ent at the time, tending to show the fact of the execution, or his 
testamentary capacity or the pressure of undue influence are all 
admissible under this rule. Roberts v. Frawick, 13 Ala. 68; Marston 
v. Marston, 17 N. H. 503, 43 Am. Dec. 611; Smith v. Fenner, 1 Gall. 
170, Fed. Cas. No. 13,046;. Constock v. Hadlyme Ecc. Soc, 8 Conn. 
244, 20 Am. Dec. 100; Runkle v. Yates, 11 Ind. 95; Throckmorton v. 
Ho!t, 180 U. S. 552, 21 Sup. Ct. Rep. 474, 45 L. Ed. 663. 

And it would seem from many of the cases that the trend of ju- 
dicial opinion is to limit the admission of such declarations to the 
instances where they constitute a part of the res gestae, where the 
question of his testamentary capacity or the effect of undue influence 
does not arise. In re Gregory's Estate, 133 Cal. 131, 65 Pac 315; 
Estate of James, 124 Cal. 653. 57 Pac. 578, 1008; Boylan v. Meeker, 
28 N. J. L. 274; In re Gordon's Will, 50 N. J. Eq. 397, 26 Atl. 268; 
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Throckmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. Rep. 474, 45 L. 
Ed. 663. 

The case in point, however, does not come within the rule of 
res gestae. The admission of the declarations of the testator fo 
rebut the presumption above discussed can be considered as no part 
of the res gestae and where admissible must be so for entirely dif- 
ferent reasons and upon entirely different grounds. They are not 
confined to statements made at the time of execution of the will, 
but relate to a continuing period of time from the first expression 
of a desire to execute a will, during the execution thereof and up 
to the time of his death or loss of consciousness before death. They 
are not introduced for the purpose of proving the execution of the 
will, or as bearing on the question of testamentary capacity or un- 
due influence, but solely to rebut the presumption of intentional 
revocation by showing a continuing state of mind indicating the 
knowledge and belief of a fact accomplished, a duty done, his af- 
fairs arranged to suit his desires and in the method and manner 
meeting his continuous approval. 

The majority of the cases, both English and American, hold that, 
for the purpose of rebutting this presumption, that testator purposely 
destroyed the will with the intention of revoking it, arising when, 
the will cannot be found and was last known to be in the posses- 
sion of the testator, the declarations of the testator made both be- 
fore and after the execution of the will down to the time of his 
death or loss of conscienceness before death, are admissible in evi- 
dence. But while the declarations of the testator may be used to 
weaken the presumption that he has destroyed his will with the 
intention of revokiirg it, his declarations may also be received as 
evidence to strengthen and fortify the presumption that he has de- 
stroyed his will with such intention. Whether it be the making of 
a will or the destroying of one, the competency of the testator's dec- 
larations as evidence is alike in each case, and- for the same reasons 
admissible. Collagan v. Burns, 57 Me. 465; Behrens v. Behrens, 47 
O. St. 323, 25 N. E. 209. See 1 Redf. Wills, 329; 1 Williams, Ex'rs, 
157, and cases cited; 2 Amer. Lead. Cas. (5th Ed.) 510: Foster's Ap- 
peal, 87 Pa. St. 67; Minkler v. Minkler, 14 Vt. 125; Betts v. Tack- 
son. 6 Wend. 173; Minor v. Guthrie (Ky.l. 4 S. W. Rep. 179; Hatch 
v. Sigman, 1 Dem. Sur. 519; 1 Jarm. Wills (5th Amer. Ed.) 290, 
and cases cited; Wargent v. Hollings, 4 Hagg. Ecc. 245; Lillie v. Lil- 
lie. 3 Hagg. Ecc. 184; Matter of Page, 118 III. 576, 59 Am. Rep. 
395, 8 N. E. 852: McDonald v. McDonald. 142 Ir>d. 45, 41 N. E. 336; 
Schnee v. Schnee, 61 Kan. 643, 60 Pac. 738; Hamilton v. Crow, 175 
Mo. 634, 75 S. W. 389; Clark v. Turner, 50 Neb. 296. 69 N. W. 843, 
3S L. R. A. 433; Williams r. Miles. 68 Neb. 403. 94 N. W. 705, 96 N. W. 
151: In re Cosgrove's Will. 31 Misc. Rep. 422, 65 N. Y. Supo. 570; 
Reeves v. Booth, 2 Mill 334. 12 Am. Dec. 679: Tynan v. Paschal, 27 
Tex. 286. 84 Am. Dec. 619: In re Valentine's Will. 93 Wis. 45, 67 N. 
W. 12: Soutbworth v. Adams, 11 Biss. 256. Fed. Cas. No. 13.194; 
Weeks v. MoBeth. 14 Ala. 474; Baushett v. Keitt. 22 S. C. 187; Keen 
v. Keen. L. R. 3 P. 105. 42 L. T. P. 61, 29 L. T. 247; McBeth v. Mc- 
Be'h, 11 Ala. 596: Conoly v. Gayle, 61 Ala. 116; Morris v. Swaney, 
7 Heisk. 591; Lawver v. Smith, 8 Mich. 411; Hope's Appeal, 48 
Mich. 518 12 N. W. 682: Everitt v. Everitt, 41 Barb. 385; Foster's 
Appeal. 87 Pa. St. 67: Pickens v. Davis. 134 Mass. 252; In re Tohn- 
son's Will. 40 Conn. 587; Patten v. Poulton, 1 Swab. & Tr. 55; Keen 
v. Keen, L. R. 3 Prob. & Div. 105; Usticke v. Bawden, 2 Addams, 
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Ecc. 16; Welch v. Phillips, 1 Moore, P. C. 299; Battyll v. Lyles, 4 
Jur. (N. S.) 718; Finch v. Finch, L. R. 1 Prob. & Div. 371; In re Bar- 
ber, Id. 267; Whiteley v. King, 112 E. C. L. 756. 

The leading English case, Sugden v. St. Leonards, 17 Eng. R. 
(Moak's Notes) 453, holds that declarations, written or oral, made 
by a testator after the execution of his will, are, in the event of 
its loss, admissible not only to prove that it has not' been canceled, 
but also as secondary evidence of its contents. Cockburn, C. J., 
in speaking of this question, among other things said: "In like 
manner, the declarations of a testator have been admitted to show 
the continuing existence of the will at the time they were made, 
and so to rebut the presumption of. the will having been destroyed 
animo revocundi when the will, having remained in the custody of 
the testator, is no longer forthcoming. Thus, if a testator were to 
say: 'When I am dead, you will find my will in such a place;' or' 
'I have left my estate of black acre to my son John;' or 'I have left 
£5,000 to my daughter Mary,'— such 'similar declarations would be 
receivable' in evidence to show that the will was, so far as was 
known to the testator, in existence at the time they were made." 
See, also, Page v. Maxwell, 118 111. 576, 8 N. E. 852, 853. 

As said by Chief Justice Appleton in Collagan v. Burns, 57 Me. 
449: "The declarations of the testator may have been false and 
uttered to deceive, or, being true, they may have been misunderstood 
in whole or in part, from inattention. They may have been misrecollected 
from forgetfulness or misreported from design. But all this affects 
the degree of credit to be given the testimony, not its admissibility. 
It shows that caution should be used in weighing it, not that it 
should be excluded. The exclusion of evidence, relevant, and mate- 
rial, from the fear that it may not receive its just degree of cre- 
dence, is the rude resort or barbarism. Civilization hears, weighs, 
examines, compares, and then decides." 

It would be difficult to see how it would be possible to obtain 
a clearer statement of the intentions of a testator regarding the dis- 
position of his property, his likes and dislikes, his satisfaction in 
having settled his affairs according to his wishes, than from the dec- 
larations of the testator himself. As was said in Reel v. Reel, 1 
Hawks 248: "To reject the declarations of the only person having 
a vested interest and who was interested to declare the truth, whose 
fiat gave existence to the will, and vvhose fiat could destroy, and 
in doing the one or the other could interfere with the rights of no 
one, involves almost an absurdity; and they are received, not upon 
the ground of their being a part of the res gestae, for whether they 
aecompany an act or not, whether made long before or long after 
making the will, is entirely immaterial as to their competency. 
Those circumstances only go to their weight or credit with the tribu- 
nal which is to try the fact." 

The leading .American case holding the opposite view, that is, 
that such declarations are not admissible except when a part of the 
res gestae, is Throckmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. Rep. 
474, 45 L. Ed. 663. It is interesting to note the different construc- 
tions given the ruling in this case by the various courts, and we there- 
fore quote it rather fully. 

The court in this case, speaking through Mr. Justice Peckham, says: 
"After much reflection upon the subject, we are inclined to the opin- 
ion that not only is the weight of authority with the cases which 
exclude the evidence both before and after the execution, but the 



1913. ] JACKSON V. HEWLETT. 101 

principles upon which our law of evidence is founded necessitate that 
exclusion. The declarations are purely hearsay, being merely un- 
sworn declarations, and when no part of the res gestae, are not within 
any of the recognized- exceptions admitting evidence of that kind. 
Although in some of the cases the remark is made that declarations 
are admissible which tend to show the state of the affections of the 
deceased as a mental condition, yet they are generally stated in cases 
where the mental capacity of the deceased is the subject of the in- 
quiry, and in those cases his declarations on that subject are just 
as likely to aid in answering the question as to mental capacity as 
those upon any other subject. But if the matter in issue be not the 
mental capacity of the deceased, then such unsworn declarations, 
as indicative of the state of his affections, are no more admissible 
than would be his unsworn declarations as to any other fact." 

"When they are not a part of the res gestae, declarations of this 
nature are excluded, because they are unsworn, being hearsay only, 
and where they are claimed to be admissible on the ground that they 
are said to indicate the condition of mind of deceased with regard 
to his affections, they are still unsworn declarations, and they can- 
not be admitted if other unsworn declarations are excluded. In other 
words, there is no ground for an exception in favor of the admissi- 
bility of declarations of a deceased person as to the state of his 
affections, when the mental or testamentary capacity of the deceased 
is not in issue. * * * The law cannot, therefore, be regarded 
as settled in England that, even in the case of a lost will, declara- 
tions of the testator made after its execution are to be admitted as 
evidence of its contents. It is also proper to call attention to the 
fact that all the judges participating in the decision of Sugden's case 
were entirely satisfied with the proof of the contents of the lost 
will, wholly aside from evidence of these declarations. While the 
case is not like the one before us, inasmuch as the inquiry here is 
not in regard to the contents of a lost will, yet it might, perhaps, 
be urged with some force that, if declarations of that kind were ad- 
missible, the evidence now before us is competent, and was properly 
admitted. We are, however, convinced that the true rule excludes 
evidence of the kind we are considering. We remain of the opin- 
ion that the declarations come within no exception to the law ex- 
cluding hearsay evidence upon the trial of an action, and we think 
the exceptions should not be enlarged to admit the evidence. Where 
the issue is not one in regard to the mental capacity of the alleged 
testator to make a will, his declarations upon the subject cannot be 
said to be declarations made against interest, such as declarations 
made bv an individual while in possession of property, in disparage- 
ment of his absolute ownership. Such evidence has been admitted 
as declarations against interest, or as characterizing possession, but 
the same declarations, made after a conveyance of the land, would 
be inadmissible as mere hearsay, and in no degree as declarations 
ag-ainst interest. Declarations made by an alleged testator before or 
after the date of the paper are not declarations against interest, be- 
cause thev can have no effect uoon his interest. The will would not 
take effect until after his death, and before that time he could re- 
voke it or make another, and it would still be immaterial evidence, 
even if he did neither. 

"No inference is generally more uncertain or unreliable than that 
which i's sought to be drawn upon the question of the genuineness 
of a will from the alleged condition of a testator's mind toward rela- 
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tives or others, as evidenced by his declarations. It is everyday 
experience that declarations of that nature are to the last degree un- 
reliable as a basis for an inference as to probable testamentary dis- 
position of property. Those who thought by reason of such dec- 
larations that they would certainly be remembered in the will of 
the testator are so frequently disappointed. * * » that it would 
seem exceedingly unsafe to permit a jury to draw an inference based 
upon such evidence, relative to the genuine character of the instru* 
ment propounded as a will. 

Our own court in the present case, while admitting that the gen- 
eral tenure of this opinion would seem to support the contention 
of the appellees that such declarations are not admissible, held that 
the case was not directly in point, the facts being different, and that 
when the general statements in the opinion were intended to be ap- 
plied to a different state of facts than those in issue, it was obiter, 
and therefore not binding authority. 

In In re Colbert's Estate, 31 Montana, 461, 78 Pac. 971, the Court 
cites this case with approval, and says: "A respectable line of au- 
thorities holds that such declarations are competent as tending to 
show that the will being in existence, and the testator being satis- 
fied with it, it is not likely that he destroyed it; in other words, that 
he would be likely to follow out the inclinations which he had al- 
ways expressed with respect to it. Nothing can be founded upon 
a more insecure basis. The will is, according to law. of an ambula- 
tory character. No one except the testator has any rights in it 
whatsoever. No other person can have any rights in it until the 
testator is dead. He may change it at pleasure, and human experi- 
ence has shown that wills are almost always destroyed secretly. 
It seem to us that the better line of authorities is to the effect that 
such declarations are not admissible at all unless they are a part of 
the res gestae, and are introduced simply to show the mental con- 
dition of the testator when he did the thing which is being inquired 
into; that is, either when We executed the will or when he destroyed 
it. If any other rule is followed, it may result in this: A testator 
makes a will in the presence of witnesses. It is executed with all the 
formalities of law. These witnesses remember its contents. Other 
witnesses see it. The testator has expressed himself at various 
times as being satisfied with it. Then he secretly destroys it. In 
order that such will be admitted to probate after the death of the 
testator, it would only be necessary to have these different witnesses 
testify to the facts touching its execution, etc., and thus the inten- 
tion of the testator as to the disposal of his property would be 
thwarted. It would impose upon a testator the necessity of revok- 
ing his will with as much publicity as that' with which he created 
it, and the clause of the statute which provides that a testator may 
revoke his will by destroying it might be made nugatory in a given 
instance." 

Justice O'Brien, delivering the opinion, commenting on this case 
in Re Kennedy's Will, 30 Misc. Rep. 1, 62 N. Y. Supp. 1011, said: 
"As I read that case, it is a decision of the highest court in the 
land that the declarations of the deceased, when not a part of the 
res gestae, are not admissible to prove the execution of a will or its 
revocation, or rebutting the presumption of revocation from the fact 
that no will is found after death.'' 

However, a similar view to that 'taken by our court of the ruling 
in this case is taken by the Michigan Court in Ewing v. Mclntyre, 
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141 Mich. 506, 104 N. W. 787, where it is said: "But counsel for 
contestants contend that the declarations of the testator were not 
competent evidence to rebut the presumption of revocation, and that 
the great weight of current authority is to that effect, citing Throck- 
morton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663; In re 
Kennedy's Will, 167 N. Y. 163, 60 N. E. 442; Clark v. Turner, 50 
Neb. 290, 69 N. W. 843, 38 L. R. A. 433; Mercer's Adm'r v. Macklin, 
14 Bush, 434; Lane v. Morse, 151 Mass. 87, 23 N. E. 828, 21 Am. 
St. Rep. 430; Meeker v. Boylan, 28 N. J. Law 274; Walton v. Ken- 
drick, 122 Mo. 504, 27 S. W. 872, 25 L. R. A. 701; Hayes v. West, 
37 Ind. 21; Couch v. Eastham, 27 W. Va. 796, 55 Am. Rep. 346; 
Gordon's Case. 50 N. J. Eq. 397, 26 Atl. 268; Leslie v. McMurtry, 
60 Ark. 301, 30 S. W. 33; Gibson v. Gibson, 24 Mo. 227. We do 
not deem it necessary to enter upon a discussion of the authorities, 
to determine on which side the weight of authority lies, since the 
rule has been established in this state against contestants' conten- 
tion. Lawyer v. Smith, 8 Mich. 412, 77 Am. Dec. 460; Harring v. 
Allen, 25 Mich. 505; Hope's Appeal, 48 Mich. 518, 12 N. W. 682; In 
re Estate of Lambie, 97 Mich. 50, 56 N. W. 223; Cheever v. North, 
106 Mich. 390, 64 N. W. 455, 37 L. R. A. 561, 58 Am. St. Rep. 499. 
The Throckmorton and Kennedy Cases, supra, repudiate the doc- 
trine of Sugden v. Lord St. Leonards, L. R. 1 Prob. Div. 154. That 
case is cited with approval in the Lambie case, supra, by this court. 
See,. also, in support of the rule as adopted in Michigan, Patten v. 
Poulton, 1 Swab. &Trist. 55; Morris v. Swaney, 7 Heisk. 591; South- 
worth v. Adams, 11 Biss. 267, Fed. Cas. No. 13,194; Gardner v. Gard- 
ner, 177 Pa. 218, 35 Atl. 558; Gavitt v. Moulton, 119 Wis. 35, 96 N. 
W. 395; In re Page, 118 111. 576, 8 N. E. 852, 50 Am. Rep. 395; Mc- 
Donald v. McDonald, 142 Ind. 55, 41 N. E. 336." 



City of Richmond v. Williams et al. 

March 13, 1913. 
[77 S. E. 492.] 

1. Eminent Domain (§ 147*) — "Property." — Under the provision 
of the Constitution, which forbids a taking or damaging of property 
for public uses without just compensation, and under Code 1904, § 
il05f, cl. 5, providing that in condemnation proceedings commission- 
ers must be appointed to ascertain what -will be just compensation 
for "land or other property" condemned, on condemnation of land 
by a city to widen a street, a lessee is entitled to an award for the 
cost of removing lumber from land condemned and for removing 
and replacing fences. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. 
§§ 394-396; Dec. Dig. § 147.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



